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IN THE 


United States Court of Appeals 

for the District of Columbia. 

April Term, 1943. 


' No. 8593. 


MABEL T. METCALF, Appellant, 

v. 

FRANKLIN P. METCALF, Appellee . 


Appeal from the District Court of the United States for 
the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the Court dismissing 
appellant’s suit for absolute divorce brought on the ground 
of desertion for more than two years, Title 16, Section 403, 
Page 377, 1940 District of Columbia Code, on the ground 
of lack of jurisdiction of the Court, the Court holding that 
the appellant was a resident of New York and was not 
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at the time of the filing of the complaint a bona fide resi¬ 
dent of the District of Columbia as required by Title 16, 
Section 401, Page 376, 1940 District of Columbia Code. 

Jurisdiction is given the Court by the foregoing two 
sections of the Code. The one issue involved in this appeal 
is whether or not the appellant was a resident of the Dis¬ 
trict of Columbia within the meaning of Title 16, Section 
401, so as to be entitled to maintain a divorce suit in 
the District Court. 

STATEMENT OF CASE. 

This suit was for absolute divorce brought by the ap¬ 
pellant against the appellee on the ground of desertion 
for more than two years, the appellant alleging that the 
appellee deserted her during the month of June, 1940, at 
Newtonville, Massachusetts. (App. 1.) 

The Court upon hearing the testimony found that the 
appellee deserted the appellant, but that the appellant be¬ 
came a bona fide resident of the State of New York in 
September, 1940, and was at the time of the filing of the 
complaint herein, on September 18, 1942, residing at 401 
West 118th Street in the City of New York, and concluded 
that the Court lacked jurisdiction to hear and determine 
the complaint since the plaintiff was not a bona fide resi¬ 
dent of the District of Columbia (App. 14), and therefore 
dismissed the complaint for want of jurisdiction (App. 20). 

The Court wrote an opinion (App. 15) which showed 
that the. parties after having been married in the District 
of Columbia and residing in Washington until 1923 went 
to China for a number of years, where the appellee was 
employed as a professor of botany and that the parties 
made two return visits to the United States during w T hich 
the parties stayed in Massachusetts where the appellee was 
pursuing certain botanical studies and that the separation 
occurred there. 
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It is the contention of the appellant that the parties, 
although going to China in 1923 and never having returned 
to resume their residence in the District of Columbia, were 
nevertheless residents of the District of Columbia, never 
having abandoned the District of Columbia as their marital 
domicile and never having acquired a new domicile in any 
other place in the United States. 

From the memorandum opinion of the Court it appears 
that the Court’s finding that the appellant was a resident 
of New York was based upon the fact that the appellant 
admitted that she had voted in the New York City election 
in November, 1941. See Court’s opinion (App. 16) wherein 
the Court stated “the plaintiff admits that she voted in 
the New York City election in November, 1941. Thus the 
question of jurisdiction is presented.” 

It is the further contention of the appellant that while 
the appellant did in fact register for the New York City 
election in 1941, she did so under the mistaken belief that 
she had a right to vote, having been physically in New 
York City for one year, and that notwithstanding the one 
isolated act of voting, all of the evidence showed that she 
was not a resident of New York City, but was still a resi¬ 
dent of the District of Columbia and that her act in voting 
in the said City election in New York in 1941 was at most, 
unintentionally on her part, an improper act of voting, as 
she was a resident of the District of Columbia. 

The facts on the residenceship of the appellant are as 
follows: 

The appellant at the time of her marriage to the appellee 
in the District of Columbia on December 20, 1921, was a 
resident of the District of Columbia and an employee of 
the United States Veterans Bureau. (App. 12). The ap¬ 
pellee was likewise a resident of the District of Columbia 
and was employed by the Biological Survey of the United 
States Government. The appellee’s parents then lived in 
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the District of Columbia and owned a co-operative apart¬ 
ment, and continued to live in Washington until the death 
of the appellee’s father. His mother still lives here in the 
same apartment. 

At the time of the marriage of the appellant and appellee 
the appellee owned a co-operative apartment on 17th Street 
adjoining or close to the apartment owned by his parents. 

During August, 1923, the parties having made their mari¬ 
tal home in Washington, the appellee accepted an offer to 
become professor of botany at Fukien Christian University 
in Foochow, China. (App. 12). This position and the other 
university connection mentioned herein was arranged by 
and under the control of the China Union University Board, 
a Christian missionary organization for higher education 
in China, whose office is located in New York City. 

The appellant and appellee left the District of Columbia 
for Foochow, China, in August, 1923. Appellant did not 
give up the District of Columbia as her domicile (App. 8) 
but always considered Washington as her home. (App. 9). 
On the passport offered in evidence which was issued during 
1936 the home address of the parties was given as 1725— 
17th Street, N. W., Washington D. C. (App. 7). In regis¬ 
tering -with the American Consul in China during the sev¬ 
eral occasions they were required to register, they always 
gave Washington as their home. (App. 7). 

The appellant and appellee remained at Fukien Univer¬ 
sity at Foochow, China, for five years. During this period 
a son, John Edward Metcalf, was born. At the expiration 
of five years the appellee was entitled to a furlough of a 
year and by reason thereof the appellant, appellee and 
their child left China and went to Cambridge, Massachu¬ 
setts, in order that the appellee might resume certain re¬ 
search work in botany which he theretofore had engaged in, 
at Harvard University. (App. 12). 
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The appellee was engaged in research in connection with 
the writing of a text book for college students in China and 
his stay in Cambridge, Massachusetts, was of a temporary 
nature solely for the purpose of having the facilities of the 
Harvard University library and herbarium available for 
his studies. (App. 12). The appellant and appellee at all 
times intended to return to China for the continuation of 
the appellee’s vocation as a professor. (App. 13). 

Upon the first return visit at which time the appellee 
devoted himself to studies at Cambridge, Massachusetts, 
it was the intention of the parties to return to Fukien Uni¬ 
versity at Foochow, but it developed that the funds of the 
University were reduced so that the Missionary Board in¬ 
stead of returning the appellee to Fukien University, ar¬ 
ranged for him to accept a professorship of botany at Ling- 
nan University at Canton, China. ' The appellant and ap¬ 
pellee returned to China in August, 1930, at which time the 
appellee took up his duties as professor at Lingnan Univer¬ 
sity at Canton. During their trips to and from China the 
parties spent some months in Europe, during which time 
the appellee was engaged in research work in connection 
with his studies. (App. 6). The appellee’s period of duty 
at Lingnan University commenced February, 1931 and 
lasted until May, 1938. During that month the appellant 
and the son of the parties returned to the United States 
and were joined by the appellee who returned later during 
that year. 

Shortly after the first of the year 1939 they returned to 
Massachusetts and lived at Newtonville in order that the 
appellee might again have the facilities of the Harvard 
library and herbarium and continue his research work. 
(App. 7). 

During the stay of the parties at Lingnan University the 
appellee became interested in a Chinese girl, which interest 
subsequently proved to be the cause of the desertion of the 
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appellant by the appellee, (App. 9), the desertion having 
occurred at Newtonville, Massachusetts, during the time 
that the appellant and appellee were there temporarily on 
a return visit from China for the purpose of the appellee 
pursuing his studies where he vrould have the facilities of 
Harvard University to use in connection therewith. While 
living in Newtonville the parties intended to return to 
China for continuation of the appellee’s work as professor, 
and notwithstanding the desertion of the appellant by the 
appellee in June, 1940, at Newtonville, the appellant was 
hopeful that their marital difficulties might be adjusted 
so that they could become reconciled; and even long after 
the desertion she had hopes a reconciliation might be ef¬ 
fected and that they would return to China as they had in 
the past. (App. 13). It was only in months immediately 
prior to the bringing of this suit that she realized hope of 
reconciliation was gone. 

Following the desertion of the appellant by the appellee in 
1940 the appellant went to a mountain rest for missionaries 
at Lithia, Massachusetts, while her son went to Boy Scout 
camp. About August 1,1940, she and her son went to Vent- 
no r, New Jersey, where arrangements had theretofore been 
made for their vacation by the Missionary Board, and after 
Labor Day, 1940, the appellant moved to New York City 
so as to be near her son while he attended Stonybrook 
School on Long Island, for schooling arranged for him by 
the Missionary Board. Upon going to New York she took 
temporary quarters and secured a room in a rooming house, 
it having been her intention to remain in New York City 
only while her son was in school at Stonybrook Academy. 
She was still living in temporary quarters in New York 
City and her son was still in school at the time this suit 
was instituted and the case reached for trial. She at no 
time made a permanent home in New York City although 
she did secure employment there to assist her financially. 
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During all of this period she was hopeful that a reconcilia¬ 
tion might be effected and hoped to return to China. During 
this period she considered Washington as her permanent 
home. 

During the fall of 1941 the appellant was urged by certain 
acquaintances to vote for Mayor Laguardia in the City 
election of New York. (App. 8). She had been told and 
understood that the only requirement for her to vote in 
the City elections was that she be physically present in New 
York City for one year. By registering and voting for 
Mayor Laguardia and one other person on the slate in the 
City elections, she did not consider herself a resident of 
New York and did not know that voting in said election was 
limited to bona fide residents. She never regarded New 
York City as her home and did not so regard it at the time 
of trial. (App. 3). When State election time came she re¬ 
frained from voting due to the fact that she had been ad¬ 
vised that only bona fide residents were entitled to vote 
and she did not consider herself as such and did not con¬ 
sider that she ■was entitled to vote in New York. (App. 8). 
She has never voted for President nor any State officials to 
her knowledge and this is the only occasion on which she 
has ever voted. The appellee since the separation of the 
parties has entered the United States Army Air Force 
as a Captain in the Air Corps. The appellee is supposed 
to have given the District of Columbia as his place of resi¬ 
dence upon entering the United States Army. 

STATUTE INVOLVED. 

The statute involved is Section 401, Title 16, of the Dis¬ 
trict of Columbia Code, 1940, (page 376), which reads as 
follows: 

“No decree of nullity of marriage or divorce shall 
be rendered in favor of anyone who has not been a 
bona fide resident of the District of Columbia for at 
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least one year next before the application therefor, and 
no divorce shall be decreed in favor of any person who 
has not been a bona fide resident of said District for at 
least two years next before the application therefor 
for any cause which shall have occurred out of said 
District and prior to residence therein.’’ 

STATEMENT OF POINTS. 

The points on which the appellant intends to rely are the 
following: 

1. The Court erred in not granting the appellant a divorce 
a vinculo matrimonii as prayed in the complaint, and in 
dismissing the complaint. 

2. The Court erred in its finding that the appellant be¬ 
came a bona fide resident of the State of New York in Sep¬ 
tember, 1940, and was at the time of the filing of the com¬ 
plaint a resident of New York and not a bona fide resident 
of the District of Columbia, and that therefore the District 
Court was without .-jurisdiction to grant the appellant a 
divorce. 

SUMMARY OF ARGUMENT. 

The appellant at the time of institution of suit and when 
the same was reached for trial was a bona fide resident of 
the District of Columbia and had been for more than two 
years before the institution of suit, and the Court erred in 
holding that the appellant was a resident of New York and 
not a resident of the District of Columbia. 

The appellant and appellee were both residents of the 
District of Columbia prior to and at the time of their mar¬ 
riage in 1923, and maintained their family home in the 
District of Columbia for several years until the appellee 
was appointed a professor at a university in China and 
thereupon left the District of Columbia and went to China 
where the parties have lived continuously, with the excep¬ 
tion of two vacation trips to the United States, to the time 
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of the separation of the parties, and since the said separa¬ 
tion during the year 1940 the appellant has not acquired 
any new domicile nor has she abandoned the District of 
Columbia as her domicile. Therefore she was entitled to 
maintain a divorce suit in the District of Columbia. 

Following the desertion of the appellant by the appellee, 
the appellant after going on vacation trips took a room in 
New York City to be near her son who had been enrolled 
at Stonybrook Academy. She did not intend to make New 
York City her permanent home and was only there tempo¬ 
rarily while her son was in school. 

It is believed that the Court’s opinion that the appellant 
was a resident of New York City and not of the District of 
Columbia was based upon the fact that during the City 
elections of 1940 she had been induced to vote in New York 
City. This was done without the realization on her part 
that the laws required a person to be a bona fide resident 
of New York to vote. 

It has been held that the act of voting is not conclusive 
as to residenceship and while it is an element to consider in 
the ultimate determination of residence, the fact of voting 
in a jurisdiction other than that of the legal domicile may 
only indicate laxness on the part of election officials in en¬ 
forcement of their election laws. To constitute her a resi¬ 
dent the voting would have to be under circumstances indi¬ 
cating an intent to be a resident of the State in which the 
voting was done. 

It is submitted that from all of the facts and evidence in 
the case the appellant never intended to abandon her resi¬ 
denceship in the District of Columbia, nor has she ever 
become a resident of New York or any other state, her 
sojourn in New York being of a temporary nature only and 
while living there she had hoped and expected to become 
reconciled and return to China with her husband, the 
appellee. 
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In order to transfer residence from one place to another 
there must be an abandonment of the old and an acquisition 
of a new place of residence. Clearly the appellant never, 
abandoned the District of Columbia as her place of resi¬ 
dence, nor did she ever acquire a new residence, and there¬ 
fore the Court erred in dismissing her complaint on the 
ground that she was not a bona fide resident of the District 
of Columbia. 

ARGUMENT AND AUTHORITIES. 

The District of Columbia Code provides that: 

“No decree of nullity of marriage or divorce shall be 
rendered in favor of anyone who has not been a bona 
fide resident of the District of Columbia for at least 
one year next before the application therefor, etc.” 
Title 16, Section 401, Page 376, 1940 Code. 

The question here is whether or not the appellant, having 
been married in the District of Columbia and the parties 
having made the District of Columbia their marital domicile, 
until the parties went to China in connection with the ap¬ 
pellee’s vocation, was still a resident of the District of 
Columbia for the purpose of divorce. 

It will be noted that the appellant at all times considered 
Washington her home. This is borne out by the testimony 
and by the documentary evidence, including the passport 
offered in evidence. 

This situation presents fact very similar to those in the 
case decided by this Court entitled Dennett v. Dennett , 63 
App. D. C. 252, 71 F. (2d) 975. In that case a resident of 
the District of Columbia had entered the United States 
Navy and had always given Washington as his residence. 
He remained away from the District of Columbia by reason 
of his service in the Navy for a number of years. He regis- 
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tered as a voter in New Jersey but after registering did 
not in fact vote because he did not consider himself a resi¬ 
dent of New Jersey. The principal distinction between that 
case and the case pending before us now is that Mrs. Met¬ 
calf did in fact vote in New York City. 

It is quite apparent from collateral facts that Mrs. Met¬ 
calf was not a bona fide resident of New York State wh6n 
she voted for even at that time it was her intention and 
hope to return to China with her husband. She was room¬ 
ing in New York in a temporary abode solely for the pur¬ 
pose of being near her son who was at school close by. This 
is not sufficient to constitute residenceship. There was no 
intention on her part to remain in New York and make it 
her permanent place of abode. 

In voting on the one occasion that she did vote for two 
City officials in New York, she had been informed that the 
only requirement was that she be physically present in 
New York City for a period of a year. It appears without 
question that she in good faith thought that she had the 
right to vote and yet in good faith did not consider herself 
a resident of New York. 

There have been numerous decisions on the question of 
domicile and residenceship, on the effect of voting in one 
jurisdiction while claiming residenceship in another. The 
authorities have held that while voting is a factor to be 
taken into consideration, it is not conclusive and the in¬ 
ference that might arise therefrom may be overcome by 
collateral facts showing that the person so voting did not 
do so rightfully. 

Probably the strongest case involving the point of resi¬ 
denceship is the recent case decided by the United States 
Supreme Court in connection with a District of Columbia 
tax status, the case being District of Columbia v. Murphy, 
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314 U. S. 441-458, 86 L. ed. 329. Please note the follow¬ 
ing language of the Court: 

Page 337. “The place where a man lives is properly 
taken to he his domicile until facts adduced establish 
the contrary. Ennis v. Smith, 14 How (US) 400, 423, 
14 L. ed. 472, 482; Anderson v. Watt, 138 US 694, 706, 
34 L. ed. 1078, 11 S. Ct. 449. The taxing authority is 
warranted in treating as prima facie taxable any per¬ 
son quartered in the District on tax day whose status it 
deems doubtful. It is not an unreasonable burden upon 
the individual, who knows best whence he came, what 
he left behind, and his own attitudes, to require him 
to establish domicile elsewhere if he is to escape the 
tax. 

Page 338. One’s testimony with regard to his intention 
is of course to be given full and fair consideration, 
but is subject to the infirmity of any self-serving decla¬ 
ration, and may frequently lack persuasiveness or 
even be contradicted or negatived by other declarations 
and inconsistent acts. 

Whether or not one votes where he claims domicile is 
highly relevant but by no means controlling. Each 
state prescribes for itself the qualifications of its 
voters, and each has its own machinery for determin¬ 
ing compliance with such qualifications. A vote cast 
without challenge and adjudication may indicate only 
laxity of the state officials, and even an adjudication 
of the right to vote cannot preclude the levy of a tax 
by an arm of the Federal Government. On the other 
hand, failure to vote elsewhere is, of course, not con¬ 
clusive that domicile is here. 

Also of great significance is the nature of the position 
which brings one to or keeps him in the service of the 
Government: whether continuous or emergency, spe¬ 
cial or war-time in character; whether requiring fixed 
residence in the District or only intermittent stays; 
whether entailing monetary sacrifices or betterment; 
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and whether political or non-political. Those depend¬ 
ent upon the action of a local constituency on the first 
Tuesday after the first Monday in November are of 
course loath to leave their local identifications behind 
when taking up Government duties in Washington. 

Of course the manner of living here, taken in connec¬ 
tion with one’s station in life, is relevant. Did he hire 
a furnished room or establish himself by the purchase 
of a house? Or did he rent a house or apartment? Has 
he brought his family and dependents here? Has he 
brought his goods? What relations has he to 
churches, clubs, lodges, and investments that identify 
him with the District? 

All facts which go to show the relations retained to 
one’s former place of abode are relevant in determin¬ 
ing domicile. What bridges have been kept and what 
have been burned? Does he retain a place of abode 
there, or is there a family home with which he retains 
identity? Does he have investments in local property 
or enterprise which attach him to the community? 
What are his affiliations with the professional, reli¬ 
gious, and fraternal life of the community, and what 
other associations does he cling to? How permanent 
was his domicile in the community from which he 
came? Had it long been a family seat, or was he 
there a bird of passage? Would a return to the old 
community pick up threads of close association? Or 
has he so severed his relations that his old community 
is as strange as another? Did he pay taxes in the 
old community because of his retention of domicile 
which he could have avoided by giving it up. Were 
they nominal or substantial?” 

The Court’s language on page 338 relative to the effect 
of one voting is particularly applicable here and the atten¬ 
tion of the Court is directed to the Court’s language, “a 
vote cast without challenge and adjudication may indicate 
only laxity of the state officials. ’ ’ 

3 a 
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The Court’s attention is also directed to the language of 
this Court in the case of Rollings v. Rollings , 60 App. D. C. 
305, 53 F. (2d) 917, as follows: 

“But, since everyone must have a domicile some¬ 
where, and since also a domicile once existing is not 
lost by mere abandonment, two things are necessary 
to accomplish the changed status: First, the acquisi¬ 
tion of a new domicile; and, secondly, the intention 
to abandon the old and to reside elsewhere perma¬ 
nently. As was said in Shaw v. Shaw, 98 Mass. 158, 
160: ‘The former domicil remains until both the in¬ 
tent and fact of change of actual residence to another 
place have concurred to establish a new domicile 
there.’ ” 

This language is particularly applicable in this case as 
the proof clearly shows the District of Columbia to have 
been the domicile and clearly shows further that the Dis¬ 
trict of Columbia has not been abandoned or given up as 
the domicile, nor has the plaintiff established a new domi¬ 
cile at any other place. 

The situation in the case of Downs v. Downs , 23 App. 
D. C. 381, was entirely different from the case involved 
here. There the Court stated: 

Page 386. “There is some reason to doubt whether the 
appellee, although long a sojourner in this District, 
* • # had ever obtained a legal residence in the 

District in the sense of the law.” 

The case shows, page 387, that Downs voted in the elec¬ 
tions in Maryland of the year 1901 and succeeding years 
and still claimed to be entitled to vote there. The Court 
further pointed out that, 

“in order to have so succeeded in being registered as 
a qualified voter in Maryland and to have voted there, 
if he did not practice a gross fraud upon the laws of 
that State he must have shown to the satisfaction of 
the board of registration in Baltimore city that he was 
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at the time of his registration, as required by the Con¬ 
stitution and laws of that State, a resident of the 
State for one year, and of the legislative district in 
which he offered to vote for six months next preceding 
the election. And this residence must have been resi¬ 
dence in good faith, with the intention of remaining 
there and making the place his fixed and permanent 
home.” 

i 

The case says further, page 388: 

‘‘Authorities are not wanting, if any are required, to 
show that in statutes relating to taxation, right of 
suffrage, divorce, limitation of actions, and the like, 
the term ‘residence * is used in the sense of ‘legal resi¬ 
dence ; ’ that is, the place of domicil or permanent abode, 
as distinguished from the place of temporary resi¬ 
dence. 9 ’ 

In the case before us there clearly was no evidence of 
fraud nor does the appellant insist that she thereafter had a 
right to vote in New York. On the contrary she voted in 
but one isolated City election, and this in the belief that 
only physical being in the City was sufficient to entitle 
her to vote and thereafter being informed that the right 
of voting required legal residence she refrained from vot¬ 
ing, believing that she was not qualified by reason of the 
fact that New York was not her legal residence. The facts 
in the case before us are more like the facts in the case of 
Dennett v. Dennett, 63 App. D. C. 252, 71 F. (2d) 975, where 
Mr. Dennett registered in New Jersey and later refrained 
from voting when he came to the conclusion that he could 
not rightfully vote. 

The law seems to be well settled on the effect of voting 
in one jurisdiction and claiming residence in another by 
the Murphy case above set forth, which clearly indicates 
that the fact of voting is but one factor to be considered 
in connection with other facts to determine intention and 
the establishment of a residence. 


16 


The case of Rogers v. Rogers , 76 D. C. Appeals 297, 130 
F. (2d) 905, decided October 12, 1942, has likewise been 
examined and it is submitted that this case is not con¬ 
trary to the position which we take in behalf of the appel¬ 
lant. In fact the following language of the Court seems 
to strengthen the position taken by the appellant in this 
case: 

“It was conceded that the plaintiff’s domicile was, 
during the marriage, the same as the defendant’s; 
and there was no evidence that she acquired, after the 
separation, a new domicile outside the District.” 

CONCLUSION. 

It is therefore submitted that under the authority of 
Dennett v. Dennett , 63 App. D. C. 252, 71 F. (2d) 975, 
and District of Columbia v. Murphy, 314 U. S. 441-458, 86 
L. ed. 329, and the other supporting decisions, the appel¬ 
lant was a resident of the District of Columbia for 
divorce purposes, and that therefore the Court had juris¬ 
diction and having found in favor of the appellant on the 
question of desertion, should have granted the appellant 
an absolute divorce as prayed. 

It is therefore respectfully submitted that the judgment 
dismissing the said cause should be reversed. 

Respectfully submitted, 

Lowry N. Coe, 

717 National Press Building, 

Attorney for Appellant. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

April Term, 1943. 


No. 8593. 


MABEL T. METCALF, Appellant, 

vs. 

FRANKLIN P. METCALF, Appellee . 


Appeal from the District Court of the United States for 

the District of Columbia. 


a District Court of the United States for the District 

of Columbia. 

Civil Action No. 17183. 

Mabel T. Metcalf, Plaintiff, 
vs. 

Franklin P. Metcalf, Defendant. 

U nited States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the 
United States for the District of Columbia, at the City of 
Washington, in said District, at the times hereinafter men- 
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tioned, the following papers were filed and proceedings had, 
in the above-entitled action, to-wit: 

1 [Stamp:] Filed Sep. 18, 1942. Charles R. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia. 

Civil Action No. 17183. 

Mabel T. Metcalf, 401 West 118th Street, New York, N. Y., 

Plaintiff, 

vs. 

Franklin P. Metcalf, 2801 Second Street, Harrisburg, 
Pennsylvania, Defendant. 

Complaint for Absolute Divorce. 

(Desertion.) 

1. Plaintiff is a citizen of the United States and a resi¬ 
dent of the District of Columbia, temporarily residing in 
New York City, and has been a bona fide resident of the 
District of Columbia for more than two years. The defend¬ 
ant is a resident of the District of Columbia, at present a 
Captain in the United States Army stationed at Harris¬ 
burg, Pennsylvania. 

2. Plaintiff and defendant were lawfully married in the 
District of Columbia on December 20, 1921, and thereafter 
took up residence in the District of Columbia as man and 
wife until the month of August, 1923, at which time the 
plaintiff and defendant removed temporarily to Foochow, 
China, in connection with the defendant’s employment as a 
missionary, where the plaintiff and defendant resided for 
many years. About the year 1929 the parties returned and 
resided temporarily in Cambridge, Massachusetts, where 
the defendant was to pursue botanical studies at a certain 
institution; that about the year 1931 they returned to China 
where they remained pursuing the defendant’s employment 
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as professor at Lingnan University Canton, China and 
again returned to this country during the year 1938 in order 
to continue the pursuit of his studies in connection 

2 with his occupation, and took up a temporary resi¬ 
dence in Newtonville, Massachusetts, when the de¬ 
sertion of the plaintiff by the defendant hereinafter more 
specifically set forth occurred. The District of Columbia 
is and has at all times been the marital domicile of the 
parties. 

3. One child was born of said marriage who is now in the 
custody of the plaintiff, a son named John Edward Metcalf, 
born at Foochow, China, on the 4th day of June, 1925. Said 
child is now temporarily at Stony Brook, New York, where 
lie is a student. 

4. During the month of June, 1940, the defendant wilfully 
deserted the plaintiff and his child and said desertion has 
continued uninterruptedly to the present time; that is to say 
that during the month of June, 1940, and for some time 
prior thereto the defendant had become enamored with 
another woman and preferred her company and association 
to that of the plaintiff. During said month of June, 1940, 
the defendant compelled the plaintiff and the child of the 
parties to leave the home which they had occupied with the 
defendant by informing her that he was giving up the house 
they had occupied and she would have to live elsewhere, 
which he in fact did. Due to his association with this other 
woman and his refusal to further provide a home for the 
plaintiff and his insistence upon her finding another place 
of abode, the plaintiff wais left without a home and forced 
to make her home separate and apart from the defendant. 
Such conduct and acts on the part of the defendant were 
without the consent of the plaintiff or acquiescence, and 
wilful on the defendant’s part. Since that time the plaintiff 
has lived separate and apart from the defendant and there 
appears no reasonable expectation of reconciliation. 

5. During the period of the desertion the plaintiff has 
resided at the following addresses: Mountain Rest, Litha, 

Massachusetts, during the month of July, 1940; 

3 Ventnor, New Jersey, during the month of August, 
1940, until after Labor Day; September, 1940, for 
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two weeks at 420 "West 121st Street, New York City; since 
October, 1940 at 401 West UStli Street, New York City. 
The defendant from June 28, 1940, until April 15, 1942, 
resided at the Y. M. C. A., Huntington Avenue, Boston, 
Massachusetts; from April 18 to May 26, 1942, at Roney 
Plaza Hotel, Miami Beach, Florida, and since May 30,1942, 
at Harrisburg, Pennsylvania, at the Harrisburg Academy 
and at 2801 Second Street, where the said defendant now is. 

6. The defendant is now employed as a Captain in the 
United States Army and receives the pay for such office. 
Plaintiff is not certain as to the amount of such compensa¬ 
tion. 

Wherefore the premises considered, petitioner respect- 
fullv pravs: 

V 1 w 

1. That the plaintiff be granted a divorce a vinculo matri¬ 
monii from the defendant, Franklin P. Metcalf. 

2. That the custody of the child of the parties be awarded 
to the plaintiff pendente lite and permanently. 

3. That the Court award the plaintiff alimony pendente 
lite and permanently from the defendant for her support 
and that of the minor child of the parties. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

MABEL T. METCALF. 

COE & RRICHARDS, 

By LOWRY N. COE, 

717 National Press Building, 

A ttorneys for Plaintiff. 

4 County of New Yokk, 

State of New York, ss: 

I, Mabel T. Metcalf, being first duly sworn, on oath de¬ 
pose and say that I have read the foregoing complaint sub¬ 
scribed by me and that I verily believe the facts stated 
therein to be true. 


MABEL T. METCALF. 
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Subscribed and sworn to before me this 14th day of Sep¬ 
tember, 1942. 

GEORGE L. ALBERT, 

Notary Public. 

Notary Public, New York County. 

Clerk’s No. 52, Register’s No. 4A177. 

Commission Expires March 30,1944. 

5 [Stamp:] Filed Jan. 21, 1943. Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District of 

Columbia. 

Civil Action No. 17,183. 

Mabel T. Metcalf, 401 West 118th Street, New York, N. Y., 

Plaintiff, 

vs. 

Fbanklin P. Metcalf, 2801 Second Street Harrisburg Pa., 

Defendant. 

Affidavit in Lieu of Answer. 

I, Jeff Busby, an attorney practicing law in the District 
of Columbia, having first been sworn to state the truth, 
depose and say as follows -. 

1. I was appointed by the Court to actively defend the 
above entitled cause on the 17th of December, 1942. 

2. I have communicated by letter with the defendant on 
several occasions and he expresses no interest in defending 
this action on any of the matters set forth in the complaint; 
he refuses to file an answer or enter his personal -appear¬ 
ance herein, having been served out of the District with 
summons in Harrisburg, Pennsylvania. However, the de¬ 
fendant states that he does not desire to claim any privileges 
accorded him under the “Soldiers and Sailors Act” of Con¬ 
gress, and that is agreeable to him for a final decree of di¬ 
vorce to be entered in this action if, on the proof, the Court 
is of the opinion that the grounds for divorce set forth in 
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the complaint have been established by the proof. Further 
than this the defendant personally has nothing to say. 

3. Affiant, for lack of information, neither admits nor 
denies the allegations set forth in paragraphs 1, 2, 3, 4, 5, 
and 6 of the complaint but demands strict proof the- estab¬ 
lish same, as may be required by the Court. 

JEFF BUSBY, 

Attorney for Defendant, 

918 F. Street, N. W., 
Washington, D. C. 

District of Columbia, ss : 

Jeff Busby, having been sworn to state the truth, deposes 
and says: that he has read the foregoing affidavit filed in 
lieu of answer in the above styled action, that the facts set 
forth therein are true and correct as stated. 

JEFF BUSBY. 


G Subscribed and sworn to before me this 21 day of 

January, 1943. 

CHARLES E. STEWART, 

Clerk, 

By C. B. COFLIN, 

Deputy Clerk. 


I hereby certify that I have this 20th day of January, 1943, 
mailed Lowry N. Coe, 717 National Press Building, Wash¬ 
ington, D. C., attorney for the plaintiff, a true copy of the 
foregoing affidavit in lieu of answer in the above styled 
cause. 

JEFF BUSBY, 
Attorney for Defendant. 



7 [Stamp:] -Filed Jul. 27, 1943. Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia. 

» 

Civil Action No. 17183. 

Mabel T. Metcalf, Plaintiff, 
vs. 

Franklin P. Metcalf, Defendant. 

Statement of Evidence and Proceedings. 

Stenographic Transcript of Testimony. 

Statement by Mr. Coe, Plaintiff’s Attorney. 

Mr. and Mrs. Metcalf were married in the District of 
Columbia December 20, 1921. They lived here and the 
parents of Mr. Metcalf lived here and still live here. Mr. 
Metcalf owned an apartment on 17th Street, N. W. and 
Mrs. Metcalf worked in the government. Mr. and Mrs. 
Metcalf lived here for several vears. Mr. Metcalf took a 
position as a professor in China. Left here in August, 1923 
and he started teaching in 1924. They both have lived in 
China since then with the exception of several returns to 
this country. On one of these return trips Mr. Metcalf was 
at Boston University. I expect to have Mrs. Metcalf testify. 

Testimony of Mabel T. Metcalf. 

We came back here the first time in 1928. We stayed here 
a few years then went back to China. We were here from 
1928 to 1930. Mr. Metcalf came back here to study at Bos¬ 
ton University. When we went back to China we went to 
the southern part. Stayed in Europe a short time before 
returning to China. Mr. Metcalf was to teach at a univer¬ 
sity in the southern part of China. We had been in the 
northern part before. We got back to China in 1931. We 
came back here again in 1938. We have not been back to 
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China since 1938. My son and I came back in June, 
8 1938. My husband left that Fall—in September, I 

think. I have not been in Washington. I have been 
various places. Spent some time in Newtonville, Massachu¬ 
setts. I have also been in New York. We have not lived 
together since June 30th, 1940. When we returned from 
China we went to Newtonville, Massachusetts. My hus¬ 
band was doing research work at Harvard. He had a 
Guggenheim Fellowship. I left my husband. I was forced 
to—my son and I. My son went to Boy Scout Camp one 
month that summer. I went to Lithia, Massachusetts dur¬ 
ing July when he was in Boy Scout Camp. The month of 
August we were together in Ventnor, New Jersey. In Sep¬ 
tember he went to Stoney Brook School in New York state. 
I have been in New York since then as I can see my boy. 
My husband is in the army. He was not in the army at the 
time of the separation. 

(Defendant’s attorney: I have several letters from Mr. 
Metcalf.) 

(Justice Luhring: Ordinarily, if he is in the army, I 
would stay this suit.) 

(Defendant’s attorney quoted letter from Mr. Metcalf. 
See letter in file.) 

My present address is 401 West 118th Street, New York 
City. My name is on that marriage license and the defend¬ 
ant is the other party. We were married in the District of 
Columbia. (Exhibit #1, marriage license introduced.) On 
our passports we gave Washington as our home. We regis¬ 
tered at the consulate. We always gave Washington as our 
residence. We had to register each year. (Exhibit #2— 
passport introduced.) That is a picture of myself, husband 
and son. We gave our address as 1725 17th Street, N. W. 
My husband owned an apartment there. We have secured 
two or three passports. I think this one is the last one. 
They can be renewed. We just got back on this passport. 
It would have to be renewed. When we came back we went 
to Massachusetts as my husband went there to do research 
work and finish a book he was writing. He had a year’s 
furlough. He wanted to make further study and finish his 
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book. He had been at the University at Canton. He 

9 was a professor of botany. He came here to work at 
the Arnold Arboretum, a part of Harvard Univer¬ 
sity. We did not intend to make Massachusetts our home. 
We intended to go back to China and I intended to go back 
with him. After I left Massachusetts I vrent to New York 
and Ventnor. I went to New York so I could see my boy. 
Voted for La Guardia. I have been there two years. People 
were urging me to vote. My friends insisted on my voting. 
I had never voted before so I wanted to vote. I registered 
in New York. Did not swear to anything. I signed some¬ 
thing when I registered. They asked me if I had lived there 

one vear. I voted for La Guardia. Did not vote in the last 
•> 

election. I was told not to vote as I was not a permanent 
resident. My lawyer told me that. He was a lawyer in 
Boston. I had consulted him from the very beginning. 
He was trying to determine where I would be able to get a 
divorce. Since -we had always lived, considered this our 
home, thought I could get my divorce here. I live in New 
York. I pay no taxes here and pay no taxes in New York, 
either. I voted in November, 1941. I have not had my name 
taken off the register. Did nothing about it. I could not 
get a divorce in New York except for adultery. Came here 
because I could get a divorce on the ground of desertion for 
two years. My lawyer-and my husband’s lawyer were try¬ 
ing to find a place for people like us. They conferred 
together. I had contemplated bringing suit for divorce. 
Tried to figure out which court would have jurisdiction. 
When I registered and voted in New York I did not know 
I was taking an oath that I was a bona fide resident of New 
York. I just thought I had a right to vote as X had been 
there for a year. I have been told that you have to consider 
that your legal residence. I do not intend to make New 
York my permanent residence. I have a room there, no 
home, and I have no furniture. My husband’s people are 
still in Washington. I have no intention of abandoning 
Washington. I was born in Swayzee, Indiana. My father 
is not living. My mother is very ill in Indiana. It has been 
many years since I was in Indiana. I feel that Wash- 

10 ington is my home more than Indiana. I lived here 
five years. I certainly don’t intend to follow my son 
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unless he needs me. Don’t want him tied to my apron 
strings. I want to be as near him as possible. My hus¬ 
band wants the divorce so he can get married again. He 
met a woman in China. She was a student. She is in her 
late thirties. My son will be 18 in June. He was with us 
in China. He was born there. He will graduate from 
Stoney Brook this year and then will go to Oberlin. Stoney 
Brook is a church school. He was ill which put him back 
one year. He is our only child. Husband supports my boy 
and he sends me a small amount. He is willing to do more 
for me if he gets a divorce. We have a separation agree¬ 
ment. The trustee is my husband’s brother. He will pro¬ 
vide a lot more for me than he is at present if I get the 
divorce. He sold the apartment. We have no real estate 
now. What little we have is being spent for this divorce. 
There was nothing else for me and my son to do but leave. 
At the time my husband said he must have a year alone. 
The girl came to America before he did. She is a Chinese 
girl—a full blooded Chinese. She is a botanist and has 
helped him. She is writing some of his book for him. This 
has been subtle and all under cover. The girl was supposed 
to have nothing to do with our difficulties. My husband said 
lie must have a year alone. I couldn’t do anything but leave. 
We were to stay apart one year. He didn’t want me back. 

I even considered going back unannounced. A year later 
he wrote that a reconciliation was impossible. He wrote his 
father and said lie was going to marry this girl. He had 
talked all winter that as soon as school was over he had to 
go awav bv himself. He was working at the time with this 
girl. He insisted that we should be apart one year. He 
gave notice to the landlord and put the furniture in storage. 
Of course I left against my will. 

Testimony of Albert TV. Metcalf, witness for plaintiff. 

I am the brother of Captain Franklin Metcalf. He is in 
the intelligence school at Harrisburg. I know when 

II they were married. I have visited them several times 
in Boston. I know they have been separated since 

July, 1940. I know that from letters. My parents heard 
from him. He has been here twice—once when he was on 
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his way from training school in Florida to Harrisburg. He 
was here for one hour. Came to see my mother and myself. 
He came down one time after that and was with my mother 
and myself. That is since he has been at Harrisburg. I am 
in the Bureau of Mines. I don’t know that he ever voted. 

(Mrs. Metcalf: I was told that he voted in Massachusetts. 
I do not know that he ever voted any other place.) 

He disposed of that property on 17th Street. He owned 
two or three apartments at various times, one in which my 
mother now lives. They were co-operative apartments. He 
disposed of all of them. He has no personal property here. 
Thev lived here as husband and wife and then went to 
China. Just after they were married he was with the 
biological survey. He is seven years older than I. I am 
not married. It has been a case of just not getting along. 
There was continuous friction. I have a letter as to the 
cause of the separation. The letter said Franklin was de¬ 
termined to obtain a separation or divorce from Mabel and 
to marry the other girl. The name of the girl is Luetta 
Chen. I have met her. She came through Washington and 
because of Franklin speaking of her as a friend we accepted 
her and she stayed around the corner from where we lived 
at 1725—17th Street. Franklin had told us she was coming. 
He just said she was to be here for two days. I don’t re¬ 
member whether I met her at the train. She visited our 
home. Have not seen her since. At that time there was no 
thought that there was anything between them. It was 
after the letter about the divorce. That was December, 
1941. When he came to Washington he was alone. The 
first time was around the 1st of June, 1942. He has just 
been in the service since April, 1942. After six months 
training he stopped by on his way to Harrisburg. The 
other time he was here was three or four months later. I 
did not know about their domestic life. I knew he 
12 wasn’t living with her. Don’t know anything about 
the cause other than the letter to which I have testi¬ 
fied. He was very reticent in talking about it. He did not 
talk to the family about it. He lived in Washington. He 
was in the first World War and came back to Washington 
after that. That was about 1919. My parents have lived 
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here since about 1916. He was living in Washington when 
he was married to Mabel in 1921. They lived here until 
they went to China. 

Statements Submitted to Court as Evidence. 

Excerpt from letter written Mr. Raye by Mrs. Metcalf on 
March 15, 1942. 

We had plans of long standing to spend Aug. of that year 
(1940) at Atlantic City. I had applied early in the year 
for one of the missionary apartments at Ventnor, Atlantic 
City. These are absolutely free, completely furnished for 
housekeeping, for missionaries on furlough. I was fortu¬ 
nate to get one for the three of us for the month of Aug. 
1940. I thought a month’s vacation, away from cares and 
work, might do us all good, and give us a chance to see 
things in a different light. We had talked and planned 
on this all winter and spring or rather Jack and I had. 
Finally Franklin told us he would not go. 

We tried to influence him into letting us stay at Newton- 
ville through July, as we were planning on going to At¬ 
lantic City in August, but he had set his mind on breaking 
up when Jack’s school was out and had notified the land¬ 
lord we were leaving the end of June, so we could not 
change him. He said Jack could go to Boy Scout camp 
for July and I could go anywhere, he did not care 
13 where, but I would have to leave. After all, I don’t 
believe I was incorrect when I said we were forced 
to leave. 

That winter and spring had been intolerable to us all 
and I was sure I would never subject Jack to another one 
like that. We had arranged with our board to send him 
back to Stony Brook School the following year. So I sug¬ 
gested a separation for the summer. That would give us 
both a chance to view the situation objectively, but for me 
to return to Boston after Jack was well settled in school. 
Franklin would not consent to that. 

• •. • • • • • 
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Memorandum Relative to Domicile of Mabel T. Metcalf. 

Mabel T. Metcalf was born in Swayzee, Indiana. She 
lived in Swayzee for twenty-five years, teaching school 
there for a number of years. In 1918 she went to Washing¬ 
ton, where she was employed by the Veterans’ Bu- 
14 rean. For the first two years that she lived in 
Washington she roomed at a house on the corner of 
20th and H Streets. She then became engaged to Franklin 
P. Metcalf, and during the summer before she married Mr. 
Metcalf she lived in a cooperative apartment owned by him 
at 1725 17th Street. Mr. Metcalf during that summer was 
in the West. His cooperative apartment adjoined a 
cooperative apartment owned by his family. 

After their marriage in December 20, 1921 in Washing¬ 
ton, D. C. they continued to live on in Mr. Metcalf’s coopera¬ 
tive apartment until they went to China in 1923. Mr. Met¬ 
calf went to China in performance of a contract with 
Fukien Christian University, whereby he was employed as 
a professor of botany for a five-year term. Upon the ar¬ 
rival of the couple in China they registered with the Ameri¬ 
can Consul, giving as their home address, Washington, 
D. C. 

At the end of the five-year term, Mr. and Mrs. Metcalf 
returned to the United States by way of Europe and spent 
several months in European countries. On their return 
to this country they went to Cambridge and took an apart¬ 
ment in order to enable Mr. Metcalf to pursue botanical 
studies at the Arnold Arboretum. During this absence 
from China Mr. Metcalf received a furlough salary for 
one year from Fukien University. He was paid for the 
next year by the Rockefeller Foundation. His third year 
salary was paid by Lingnan University, pursuant to a 
contract of employment whereby he agreed to teach at Ling- 
nan for a six-year term. Upon their arrival in China in 
1931 they again registered with the American Consul, giv¬ 
ing Washington, D. C. as their home address. 

In 1938 Mr. Metcalf was granted a furlough by Lingnan 
University and Mrs. Metcalf and their son sailed for home 
on May 8,1938. Mr. Metcalf stayed on until the following 
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September. It was the intention of both these peo- 

15 pie to return to Lingnan University at the end of 
the year furlough. 

After their separation, Mrs. Metcalf went to New York 
City, but in order to enable her to be near her son who 
was to be entered in school at Stony Brook, New York and 
also to enable her to earn a little something which she 
thought might be more easily done in the city. 

• ••••••• 

She states that her attitude of mind while in this coun¬ 
try was that she was a bird of passage without any fixed 
habitat. She is very positive in her statement that she 
never regarded New York City as her home and does not 
so regard it at the present time. As evidence of this fact 
she says that she has never been certain as to the outcome 
of her domestic trouble and up until recently has felt a 
kind of faith that she and her husband would ultimately 
become reconciled and that she would in time re- 

16 turn with him to China where their status would 
be similar to that which existed during their prior 

sojourns in China. 

Mrs. Metcalf never voted in her life until 1941 when she 
voted in New York. She thinks that Mr. Metcalf never 
voted prior to his voting in the presidential election of 
1940. 

LOWRY N. COE, 

717 National Press Building, 

Attorney for Plaintiff . 
JEFF BUSBY, 

918 F Street, N . W., 
Attorney for Defendant. 

The foregoing statement of evidence and proceedings is 
hereby approved this 24" day of July, 1943. 

0. R. LUHRING, 

Justice. 
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17 [Stamp:] Filed Apr. 10, 1943. Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia. 

Civil Action No. 17183. 

Mabel T. Metcalf, Plaintiff, 


vs. 

Franklin P. Metcalf, Defendant. 

Findings of Fact. 

1. The plaintiff and defendant were married in the Dis¬ 
trict of Columbia on the 20th day of December, 1921 and 
lived and cohabited together as husband and wife until the 
latter part of June, 1940 when they separated. 

2. The defendant deserted the plaintiff on said date and 
they have not lived together as husband and wife since that 
time. 

3. The desertion took place in the State of Massachusetts, 
where the parties were then residing. 

4. That the plaintiff became a bona fide resident of the 
State of New York in September, 1940 and was at the time 
of the filing of the complaint herein on September 18th, 1942 
residing at 401 West 118th Street in the city of New York. 

Conclusions of Law. 

1. The Court lacks jurisdiction to hear and determine the 
complaint since the plaintiff is not and, at the time of filing 
of the complaint, was not a bona fide resident of the District 
of Columbia. 

2. The complaint must be dismissed for want of juris¬ 
diction. 

O. R. LUHRING, 

Justice. 


April 10th, 1943. 



16 


18 [Stamp:] Filed Apr. 10,1943. Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia. 

Civil Action No. 17183. 

Mabel T. Metcalf, Plaintiff, 
vs. 

Franklin P. Metcalf, Defendant. 

Memorandum 

This is a suit for an absolute divorce on the ground of 
desertion. 

The plaintiff and defendant were married in the District 
of Columbia on the 20th dav of December, 1921. Thev re- 
sided in the city of, Washington until the year 1923 when 
they went to China where the defendant husband was em¬ 
ployed as a professor of botany for a period of five years. 
At the end of that period they returned to Cambridge, 
Massachusetts where the husband pursued his botanical 
studies at the Arnold Arboretum. In 1931, they again went 
to China and remained there until the year 1938 when they 
again returned to the State of Massachusetts. On both 
occasions they were registered with the American Consul 
in China as residents of Washington, District of Columbia. 

The defendant husband deserted the plaintiff the latter 
part of June, 1940 in Massachusetts. She remained in that 
State during the month of July and, in August, she went to 
Ventnor, New Jersey. After leaving Ventnor, New Jer¬ 
sey in September, she took up her residence in the city of 
New York, where she now resides at 401 West 118th Street. 
She owns no property in the District of Columbia. 

The defendant husband continued to reside in Massachu¬ 
setts until April, 1942 when he entered the service. He is 
now a Captain in the United States Army and now resides 
at Harrisburg, Pennsylvania. 

The husband has been in Washington, D. C. on two occa¬ 
sions since entering the service. The first time for one hour 
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when en route from Florida to Pennsylvania, and the second 
when he came from Pennsylvania for a short visit 

19 with his mother and brother. 

At one time, the husband owned two or three co¬ 
operative apartments in Washington, D. C., but has long 
since disposed of them and now owns no property, either 
real or personal, here. 

Neither the husband nor wife has actually resided in the 
District of Columbia since the year 1923. 

The complaint, which was filed in this court on Septem¬ 
ber 18th, 1942, alleges that the plaintiff is a “ resident of the 
District of Columbia temporarily residing in the city of 
New York, and has been a bona fide resident of the District 
of Columbia for more than two years.” It is also alleged 
that the defendant is a resident of the District of Columbia. 
An order of publication was had based on the affidavit of 
the plaintiff that the defendant “has been absent from the 
District of Columbia for at least six months.” The de¬ 
fendant failing to appear, counsel was appointed by the 
court to appear in his behalf and actively defend pursuant 
to the District Code § 16-418 (1940 Ed.). 

The plaintiff’s cause for divorce, the desertion, occurred 
in the State of Massachusetts. The District Code § 16-401 
(1940 Ed.) forbids divorce “in favor of anyone who has 
not been a bona fide resident of the District of Columbia 
for at least one year next before the application therefor” 
and, when the cause for divorce shall have occurred out of 
said District and prior to residence therein, there must be 
bona fide residence “for at least two years next before the 
application therefor.” The term “residence” as used in 
the District Code means domicile. Downs v. Downs, 23 
App. D. C. 381; Rogers v. Rogers, — U. S. App. D. C. —, 
130 F. (2d) 905. 

The plaintiff admits that she voted in the New York City 
election in November, 1941. Thus the question of jurisdic¬ 
tion is presented. 

One voting in New York must register and satisfy the 
proper authorities that she is qualified to vote. In 

20 New York, “a qualified voter is a citizen who is 

* # # twenty-one years of age, and who has been 
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an inhabitant of the State for one year next preceding the 
election, and for the last four months a resident of the 
county, and for the last thirty days a resident of the elec¬ 
tion district in which he or she offers his or her vote.” 
Election Laws of N. Y., § 150. 

Notwithstanding that the plaintiff claimed the right to 
vote and actually voted, she insists that she did not intend 
to make New York her permanent residence, and had no 
intention to abandon her residence in the District of Co¬ 
lumbia; that she voted because her friends insisted that 
she do so and, because never having voted, she wanted to 
do so. Although qualified to vote in the 1942 election she 
did not vote, explaining that she had consulted her lawyer 
with reference to obtaining a divorce and he advised her 
not to vote since the law of New York did not permit an 
absolute divorce except on the ground of adultery and the 
place to seek the divorce was the District of Columbia 
where it could be had on the ground of desertion for two 
years. The lawyer “thought,” she says, “that since we had 
always lived here, considered this our home, I could get my 
divorce here.” 

The plaintiff’s act of registering and voting in the State 
of New* York was positive and unequivocal. She definitely 
aligned herself with the residents of New f York City. She 
possessed the qualifications entitling her to register and 
vote and she insisted upon and w’as granted that privilege. 
She now’ actually resides in New York City and the com¬ 
plaint w’as subscribed and sworn to by her before a Notary 
Public of Newr York County in that State. 

The plaintiff’s testimony as to her intention is contra¬ 
dicted and negatived by this inconsistent act of voting. 
While her act of voting is by no means controlling, it be¬ 
comes decidedly relevant and pertinent when considered in 
connection writh the fact that the plaintiff has been absent 
from the District of Columbia for approximately twenty 
vears. District of Columbia v. Murphv, 314 U. S. 441, 456, 
86 L. Ed. 329. 

21 The case of Downs v. Downs, supra, involves a 
similar question. There the plaintiff husband, em¬ 
ployed as a clerk to one of the Senate Committees, resided 
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with his wife and child in Washington, D. C. Dissension 
having arisen between them, they broke up their domestic 
establishment. The wife went to reside somewhere in the 
neighborhood and the husband moved to Baltimore, Mary¬ 
land and also rented two rooms in another part of Wash¬ 
ington. He thereafter divided his time between Washing¬ 
ton and Baltimore, although the greater part of the time 
he spent in Washington in the discharge of his duties as 
clerk to the Senate Committee. He registered and voted 
in Baltimore in November, 1900 and November, 1901 and, 
also, in November, 1902. 

The husband filed a bill for divorce in this court on Sep¬ 
tember 25th, 1902, alleging bona fide residence in the Dis¬ 
trict of Columbia “for more than two years last past.” 
The defendant filed a plea alleging that the plaintiff at the 
time of the filing of his bill was a resident of the city of 
Baltimore, State of Maryland. The plea was overruled and 
a special appeal was allowed. Here it is noted the hus¬ 
band actually resided in the District of Columbia, but Mr. 
Justice Morris, in delivering the opinion reversing the 
lower court, at pags 388, said: 

“A person may not be a resident of two different 
States at the same time for the purpose of suing for a 
divorce in either, if residence is made a prerequisite 
for the maintenance of the suit. And for the same 
reason, where the same prerequisite of residence is 
required for divorce and for the exercise of the elective 
franchise, one cannot at the same time be a resident 
of one jurisdiction for one of these purposes and a 
resident of another jurisdiction for the other purpose. 
And yet this is precisely what the appellee claims in the 
present instance. We must regard the claim as wholly 
inadmissible.” 

The plaintiff relies upon the case of Dennett v. Dennett, 

63 App. D. C. 252, 71 F. (2d) 252. In that case, the plaintiff 

husband was awarded an absolute divorce and, on motion 

to vacate the interlocutory decree, it was urged that the 

parties were not residents of the District of Colum- 

22 bia but of the State of New Jersev. 

* 
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In opposing the motion, the plaintiff testified that 
he registered as a voter in New Jersey during his sojourn 
there; attended an election; procured a ballot, but then 
concluding that he was not entitled to vote, did not cast his 
ballot. 

Dennett, as an officer of the Navy, was required by the 
naval regulations to register his place of legal residence 
on entering the service and to renew that registration 
every six months. He observed the regulation and regis¬ 
tered the District of Columbia as his legal residence and 
renewed that registration every six months. All the cir¬ 
cumstances pointed to legal residence in the District of 
Columbia. Dennett was born here; attended school here 
until he entered the Naval Academy; joined a church in 
Washington during his youth and maintained his member¬ 
ship therein, and joined a Washington post of the American 
Legion while stationed in New Jersey. His mother and 
married sister also lived here. Notwithstanding his reg¬ 
istry in New Jersey, he did not vote and, by the very failure 
to vote, he asserted his intention to retain his domicile in 
the District of Columbia. 

Mrs. Metcalf, the plaintiff here, was born in the State of 
Indiana. She came to Washington in the year 1918 and 
was employed by the Veterans Bureau. She lived here 
with her husband during the early part of their married 
life, but after the year 1923 when they first went to China, 
she has had no interest in the District of Columbia. She 
established her home and domicile in New” York City and 
the only evidence of her intention not to do so is her self- 
serving declaration that she did not intend to abandon 
whatever domicile she may have had in the District of Co¬ 
lumbia. Unlike Dennett, she not only registered but she 
voted. 

Considerations of expediency undoubtedly prompted the 
commencement of the suit in the District of Columbia. 
23 The parties wanted an absolute divorce. Such a 
divorce could not be obtained in New York except on 
the ground of adultery. Had that state recognized deser¬ 
tion as a ground for an absolute divorce the suit would 
have been brought in that jurisdiction as the residence re¬ 
quirements were present. § 1166 C. P. A. N. Y. 
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The plaintiff at the time of the filing of her complaint 
was not a bona fide resident of the District of Columbia 
and, therefore, the complaint must be dismissed for lack 
of jurisdiction. 

It is so ordered. 

0. R. LUHRING, 

Justice. 

April 10, 1943. 

24 [Stamp:] Filed Apr. 29, 1943. Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia. 

Civil Action No. 17183. 

Mabel T. Metcalf, Plaintiff, 

vs. 

Franklin T. Metcalf, Defendant. 

Order of Dismissal. 

This cause came on to be heard at this term upon the 
complaint and answer filed herein, the testimony taken in 
open Court and thereupon, upon consideration thereof, 
it is this 29th day of April, 1943, adjudged as follows: 

That this cause be and the same is hereby dismissed on 
the ground of lack of jurisdiction of the Court in this case. 

0. R. LUHRING, 

Justice. 
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25 [Stamp:] Filed May 29, 1943. Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia. 

Civil No. 17183. 

Mabel T. Metcalf, Plaintiff, 


vs. 

Franklin T. Metcalf, Defendant. 

Notice of Appeal. 

Notice is hereby given this 29th day of May, 1943, that 
the plaintiff, Mabel T. Metcalf hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 29th day of 
April, 1943, in favor of Franklin T. Metcalf, defendant, 
against said Mabel T. Metcalf, plaintiff. 

LOWRY N. COE, 
Attorney for Plaintiff. 
717 National Press Building, 
Washington, D. C. 

**#**•• 

29 District Court of the United States for the District 

of Columbia. 

United States of America, 

District of Columbia ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered 1 to 6, both inclusive and 
pages 17 to 28, both inclusive, to be a true and correct 
transcript of the record, according to designation by coun¬ 
sel filed and made a part of this transcript, and the matter 
required by Rule 75 (g) of the Federal Rules of Civil 
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Procedure for the District Courts of the United States, in 
action entitled Mabel T. Metcalf, Plaintiff vs. Franklin P. 
Metcalf, Defendant, Civil Action No. 17183, as the same 
remains upon the files and of record in said Court, except 
the following: 

The Statement of Evidence and Proceedings filed herein, 
as to the accuracy of which counsel has certified, is included 
herein and numbered pages 7 to 16, both inclusive. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of August, 1943. 

C. E. STEWART, 

[seal.] Clerk. 

Endorsed on cover: No. 8593. Mabel T. Metcalf, Appel¬ 
lant, vs. Franklin P. Metcalf, Appellee. United States 
Court of Appeals for the District of Columbia. Filed Aug. 
26, 1943. Joseph W. Stewart, Clerk. 
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fob the District of Columbia 

April Term, 1943 


No. 8593 


MABEL T. METCALF, Appellant , 

v. 

FRANKLIN P. METCALF, Appellee . 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. 

Statement of the Case. 

The facts on which this case was decided are set out in 
full in Appellant’s Appendix (7 to 14). These, with the 
Statement of Case by appellant (Appellant’s Brief, 2 to 
7) and the findings of Justice Luhring in his Memorandum 
Opinion (Appellant’s App. 16 to 21), fully cover the facts 
involved. There is no disagreement as to the facts in the 
case, for there is no conflict or contention about the testi¬ 
mony. 

Counsel for Appellee was appointed by the Court as re¬ 
quired by 1940 Code of District of Columbia, Title 16, Sec¬ 
tion 418. Appellee was served as defendant by publication. 
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He never entered his appearance or made answer to the 
complaint. Attorney for Appellee filed his report to the 
Court in lieu of answer (Appellant's App. 5-6) and he now 
stands in the position of representing the public interest 
and the Court rather than the defendant, Appellee. 

Sole Point to He Decided on Appeal. 

The only question presented by this appeal, is: Does the 
testimony presented in this case give the plaintiff the right 
to proceed in the District of Columbia, and the Court juris¬ 
diction to grant plaintiff a divorce? 

Argument. 

In the memorandum opinion. Justice Luhring came to 
the conclusion: 

“Notwithstanding that the plaintiff claimed the 
right to vote and actually voted, she insists that she 
did not intend to make New York her permanent resi¬ 
dence, and had no intention of abandoning her resi¬ 
dence in the District of Columbia; that she voted be¬ 
cause her friends insisted that she do so and, and be¬ 
cause never having voted, she wanted to do so. * * * 
The plaintiff’s testimony as to her intention is con¬ 
tradicted and negatived by this inconsistent act of 
voting” (Appellant’s App. 16). 

No better statement of Appellee’s answer on jurisdic¬ 
tional grounds can be made than what is said in the opinion 
of the Court (Appellant’s App. 16 to 21). The trial Justice 
was much impressed with the fact that plaintiff voted in 
the New York City election, and stated orally, in effect, 
“That when people come into this Court after they have 
voted in one of the States, that Downs case (Downs v. 
Downs, 23 App. D. C. 381) is always bobbing up. I would 
like to see the Court of Appeals settle this situation once 
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for all.” The Court, very largely on the holding in the 
Downs ease decided that it did not have jurisdiction of, and 
entered an order dismissing, the action. It is very much 
desired that the Court of Appeals for the District of Col¬ 
umbia make as nearly certain as possible, i^Jieems it wise 
to do so, the effect of the Downs case on plaintiff, and 
others like situated, who have voted in one of the States 
but who have come into the court here and claimed domicile 
in the District and brought an action for divorce. 

While this question seems not to have been definitely set¬ 
tled in this jurisdiction, and as a result there has been no 
end of uncertainty and contention, there seems to be no 
dearth of court holdings on the question of “Domicile”. In 
19 Corpus Juris, at pages 422-423, under “Continuance or 
Loss of Domicile”, and “Sec. 49 A. Continuance until Ter¬ 
mination by Change”, and “Sec. 50. B. Loss by Temporary 
Absence.”, the law of domicile is fully covered and a great 
many cases are cited which throw all possible light on the 
subject. (See note 32.) A clear-cut statement is contained 
in Mitchell v. U. S., 21 Wall. 350, 353, 22 L. Ed. 584 as to 
what constituted the elements of domicile. The late cases 
of District of Columbia v. Murphy, 314 U. S. 441; Beedy v. 
District of Columbia, 75 App. D. C. 289, 126 F. 2d, 647; 
Rogers v. Rogers, 76 U. S. App. D. C. 297, add additional 
light by applying the law to the several sets of facts. 

Summary. 

The question remains, of applying the law to the facts 
shown by the testimony in this case. While there is little 
if any dispute about what the law of domicile is, the testi¬ 
mony in this case must control in deciding this appeal. The 
facts, as found in the opinion of the trial court, even though 
the whole testimony is set out, must be given great weight 



4 


when the appeal is based solely on an application of the 
law to the facts. The case of Downs vs. Downs, supra, sup¬ 
ports the action of the trial justice. 

It is, therefore, respectfully submitted that this case 
should be affirmed. 

Respectfully submitted, 

JEFF BUSBY, 

Attorney for Appellee, 

‘ 918 F Street, N. W., 

Washington, D. C. 
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